Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



STANFORD / yf#- ^^/^ 

LIBRARIES ,c U ^ 

A LECTURE 

EARLY HISTORY AND ACADEMIC DISCIPLINE Jf^ 



ON THK 



OF THB 



TUNS OF COUET AND CHANCERY; 



DELIVERED 



BEFOEB THE BENCHEES AT LINCOLN'S INN, 

ON THE aOTH NOVEMBER, 1851. 



BY 



JOHN FRASER MACQUEEN, 

OF Lincoln's inn, esq., barbistke-at-law, 

AqUmt of " The Appellate Jurisdicrion of the House of Ixtfds and Pritj CottneH," " Practice of 
Parliamentarj Divorce," and " Rights and Liabilities of Husband and Wife." 



WITH THE JUDGES' ORDERS AS TO LEGAL EDUCATION. 



LONDON : 
S. SWEET, 1, CHANCERY LANE, 

ILalD iSooMQler anil )Pttl)l«ri[)et. 
1851. 



LONDON : 
BRA,DBURT AND ZVJLSH, PRTNTBRS, WHITKFRIARS. 




TO 



THE RIGHT HONOURABLE 



THE LOKD JUSTICE KNIGHT BKUCE; 



WITH 



A LIVELY 8EN8K OF HIS KINDNESS, AND A TRUE ADHIRATION OF THE LEARNINO, PSNBTBATIOK, 
AND MABVBLLODS ACUTBNESS DISPLAYED BY HIM IN THE ADMINISTBATION OF JUSTICE, 



Cfie follolutns Hectute, 



WHICH HE WAS PLEASED TO COMMEND, 



18, 



BY PERMISSION, INSCRIBED. 



LECTURE. 



Gentlbmen : 

As I am to go over a good deal of ground in this 
lecture, I shall not trouble you with references. My purpose 
is to present, as rapidly as possible, the general results of a 
careful and laborious investigation. 

Prior to the reign of Edward I., all the learning of the in tbe dar^ 
country was engrossed and absorbed by the clergy. The lawyers were 
law oflSces were filled by them. They were the judges, the men. 
counsel, and the attorneys. Hence the old expressive 
adage, " Clericua semper causiditms ;^* intimating that in the 
dark ages the pastor of the flock invariably combined with 
his sacred duties a mundane occupation. 

As might have been expected, the clergy fell into discredit 
by their practice in the law. They were consequently 
interdicted from it by a general ecclesiastical canon in the ^^Sngoie 
reign of Henry III. It would appear, however, that certain p'iS^lig 
of them, (we may presume not the most respectable,) dis- ^^®"- 
regarded the prohibition, and persisted in prosecuting a 
profession which has in all ages presented but too strong 
temptations to easy virtue. It is recorded of William de 
Bussy, a famous serjeant, who flourished about 600 years ago, 
that having been called to account for manifold iniquities, he 
claimed the protection of his holy orders, which till then had 
remained a profound secret; and, to prove his privilege, dis- 
closed the clerical tonsure. Wherefore Sir Henry Spellman 
very naturally suggests that the original object of the 
Serjeant's coif was to conceal the tonsure of such renegade 



om 
as 



6 

ecclesiastics as practised in the secular courts, althougli 

prohibited by canon. 
Exdnaion of The cxclusiou of the clergy from the legal profession was 
from the law a chaugo uot at first beneficial to the community, but very 
beneficial to much the coutrarv. The bulk of the laity were lost in 

the comma- , , , . n-,, /* i i i /• i 

«»*y- barbarism and superstition. The field, therefore, previously ,j 

cultivated by men of learning and ability, was now thrown 

open to ignorant pretenders, who very soon taught the people 

to remember with regret their more competent if not more 

scrupulous predecessors, the clergy. 

Deiinquen- The illiterate practitioners who succeeded the clerfiry out- 

iuiterate lay did their delinquencies. The Chronicles of Edward I. 

present a frightful picture of corruption pervading all ranks 

of the legal profession. The discontent incident to such 

a state of things was enormous and universal. The great 

monarch who then occupied the English throne did not turn 

Commission a deaf ear to the complaints and clamours of the nation.* In 

and Redress, the eighteenth year of his glorious reign he issued a Com- 

ward I. mission of Inquiry and Redress. The Commissioners were 

worthy of the master who employed them. The chief was the 

founder of this honourable society, — Henry de Lacy, Earl of 

Lincoln, — one of the greatest men of his age, — the personal 

friend of Edward I., — his principal Minister, — and the head 

of his nobility. The second commissioner was Burnell, 

an excellent Chancellor, rescued by Lord Campbell from 

oblivion .f 

That the Commissioners instituted a very searching inves- 
- tigation history tells us ; and we may rest well assured that 
their report proved startling and convincing. Whether it 
was ordered to be printed and laid upon the table of the 
House of Commons I shall not take upon myself to say ; but 
in the following year — the year 1292 — a strong representation 
was made to Parliament of the corruption and venality which 
then prevailed in the legal offices ; and I am concerned to 
state that, with two honourable exceptions, all the common 
law judges presiding in the Courts at Westminster, (the lights 
and guides of the profession,) were convicted of taking bribes 

* " Clamor miserorum venit ad Kegem." — Dunstaple Chron., Ed. by Heame. 
+ Whittaker'fl Whalley, 179. 



and falsifying records. The unworthy magistrates who thus 
brought disgrace upon the ermine, were speedily degraded 
and removed ; but there must have been great difficulty in 
finding their successors ; for they could not have been chosen 
from the clergy, and the laity were still less likely to supply 
them. There were no schools of legal education. There 
were no books from which the law could be learnt by the 
efforts of private study. In a word, the position of our illus- 
trious profession was deplorable. 

It was under these circumstances that Edward I., tvith the second com. 
sanction of Parliament, issued a second Commission, which der the 
was addre'ssed to the Chief Justice of the Court of Common Parliament. 
Pleas, John de Mettingham, (one of the two exceptional 
untainted judges to whom I have adverted,) authorising him, 
in conjunction with his colleagues, to look out for, provide, 
and appoint, Jrom every county, a certain number of attorneys 
to practise in the courts, and a certain number of pupils to 
study the common law and secure its continuance.* 

The Commission suggested that one hundred atfi forty 
attorneys might suffice for the pm-pose in view. But power 
was granted to increase or diminish the number » as the justices 
in their wisdom should see fit; and it was declared that the 
persons to be thus chosen by the justices, and those only, 
should attend the courts, and conduct the business of the 
King's subjects therein. 

It were superfluous to conjecture by what various recom- 
mendations each of the hundred and forty endeavoured to 
win the judicial approbation. In general we may suppose 
that learning and probity, when they could be found, were 
the sole tests of fitness ; though, perhaps, jobbing and nepo- 
tism might now and then appear. But the great fact to 
which I desire to call attention is this^ — That the power of 
determining who should, and who should not, be admitted to 
practise before the justices was a power vested exclusively in 
the justices themselves. 

The only persons spoken of as constituting the legal pro- whatoonsti. 
fession at this remote period, are the justices to whom the profee^ 



temp. Ed- 
ward I. 



• Ryley's Pla. Par., 104. 



Commission was addressed^ and the attorneys and students who 
were the subjects of it. No bar is mentioned. Nor need this 
be wondered at ; for although there were Serjeants in those 
days^ the Serjeants were but a handful of monopolists, con- 
fining themselves exclusively to one lucrative tribunal.* 
A bar existing as a separate body^ is the result of com- 
parative civilisation. In the time of Edward I., the duty 
of the barrister, or advocate^ was performed by the attorney, 
who united functions subsequently severed, but which per- 
adventure may again, in the present age, be consolidated. 
£"^ S?'^* In the Commission the students are styled apprenticii libenUi 
***"^ addiscere ; that is, persons who had learnt something of law, 
and were willing and apt to learn more. The end sought to 
be attained was the cultivation of the common law in contra- 
distinction to the civil and ecclesiastical, then supposed to be 
sufficiently taught in the two learned Universities of Oxford 
and Cambridge. In other words, the King and his Ministry 
were minded to rear up a race of lay candidates for the forum 
to fill the place of the spiritual competitors now irrevocably 
banished from the secular tribunals. 
SSfIf?thi Accordingly, Sir William Dugdale, famed for accuracy, 
SS! '°*^*' affirms, that very shortly after the issuing of this memorable 
Parliamentary Commission, a colony of common lawyers, 
including both practitioners and students, was planted in that 
region which has ever since been occupied by our Legal 
University; and Fortescue tells us, that the reason which 
dictated the choice of situation was a very sensible one, 
iiamely, that being placed about half-way between the city 
of Westminster and the city of London, the scholars might 
have ready access to the courts in the one, and, what was no 
less indispensable, plenty of provisions in the other. 

The justices selected the nominees; but the Government 
must have found the accommodation ; and we cannot doubt 
that this was done by the authority and under the superin- 
tendence of the King's chief ministers, Henry de Lacy and 
Lord Chancellor Burnell. 

Gentlemen, in the reign of Edward L, and long before the 

* 
* See Seijeant Manning's most learned Report, (1840), from which it 
&jc>pear8 that temp. Eliz. there wal but o^ Seijeknt for a whole Term, p. 188. 
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Masters and subordinate functionaries of the Court of Chan- 
cery resided and had their offices in certain hostelries called 
Ivms of Chancery^ lying between Fleet-street and Holborn ; 
and in these were placed the attorneys and apprenticii chosen 
by the justices. 

Towards the close of the reign of Edward I., or in the Lincoin's- 
Very beginning of that of Edward II., Henry de Lacy, the great Edward i.' 
£arl of Lincoln, to whom I have referred — a man, who in 
addition to other splendid qualities, was celebrated for muni- 
ficence — surrendered his town mansion with its accompanying 
advantages in Chancery Lane to a body of common-law pro- 
fessors and their disciples. This fraternity took their name 
from the title of their founder, and were known, and have ever 
since been distinguished as the Honourable Society of 
Lincoln's Inn, — the first and the oldest Inn of Court.* 

Henry de Lacy seems to have retained a portion of the 
premises for his own use ; as he died in this Inn in 1310, 
perhaps surrounded by the grateful professors and students 
whom he had loaded with benefits. 

In the reign of Edward III., we are told that the legal inner and 
apprenticii of Thavies* Inn, one of the ancient Inns of Chan- pie, lemp. 

, Edward III. 

eery, finding the accommodation of that place too narrow for 
their augmented numbers, accepted from the Hospital Knights 
a lease of the Temple ; and here we have the origin — not quite 
so remote as commonly imagined — of those two great Inns of 
Court, the Inner Temple and the Middle Temple. 

The origin of Gray's Inn, the fourth Inn of Court, is oray's-inn, 
simply, that in the same reign, the reign of Edward III., wardiii. 
Lord Grey de Wilton granted to another corps of legal 
apprenticii a lease of his hostelry in Holborn. 

Gentlemen, the fraternities, thus furnished with more system pur. 
capacious habitations, did not relinquish their former dwell- 
ings, the Inns of Chancery, but assigned them as places of 
residence and education for the younger apprenticii ; reserving 
their new domiciles, the Inns of Court, as head- quarters for 
the accommodation of the Governors, the Senior Fellows, and 
higher order of students. 

* Thynne, a very learned antiquary, (praised by Camden,) writing temp. 
Eliz. calls Lincoln's Inn ** the ancientest House of Court, before the Temple,*^ 
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All these bodies proceeded in accordance with one uniform 
scheme, and that scheme was collegiate ; each of the greater 
Houses, the Inns of Court,* (by which I mean Lincoln's 
Inn, the Temple, and Gray*s Inn,) had two subordinate Inns 
of Chancery, — filled with their pupils, and taught by their 
instructors. 

What progress they made during the long reign of Edward 
III. must remain a speculation; but it is probable they 
flourished under the dominion of a Prince, whose domestic 
government was even more admirable than all foreign victories. 
In the reign of Richard II. these receptacles of learning had 
become so important as to excite the curiosity of Wat Tyler 
and his followers. In Heniy IV.'s time they had not only 
acquired a settled constitution and an academic discipline, 
but the men turned out by them proved generally the most 
eminent of the nation. 
The societies Somc Writers have indeed attempted to carry back the 
to Edward I. history of thcsc societies to a period much earlier than that of 
Edward I. The granting of Magna Charta, and the giving 
a fixity of tenure to the Court of Common Pleas, are the 
circumstances usually represented as having produced, what 
Blackstone calls, " a lucky assemblage of common-law pro- 
fessors'* in the reign of Henry III. This fanciful suggestion 
I stop not to investigate, reposing, as I do, with all confidence, 
on the learned and cautious Dugdale, who refers the origin of 
the Legal Inns exclusively to the Parliamentary Commission 
of Edward I. 

These associations, therefore, are not quite so old as 
Blackstone's hasty summary might lead us to imagine. They 
sprang up at a time when the law of this country was culti- 
vated under the fostering care of our English Justinian ; and 
their institution, after all, is but a gleam of that light which 
preceded the full morning, when letters were revived, and the 
sciences pursued with the ardour of a new passion in the 
fifteenth century. 
NotToiun- Another misapprehension of greater importance is fallen 
into by Blackstone. He represents these Inns as so many 

* They were called Inns of Courts because thej prepared men for Court 
practice. 
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accidental clubs, or companies, formed by private compact, and 
liable to disunion at the volition of the parties; — forgetting that 
they are pronounced Universities by those profound lawyers. 
Chief Justice Fortescue and Sir Edward Coke; the one 
writing in the fifteenth century, the other in the seventeenth. 
To suppose a subscription of private individuals for the study 
and amendment of the law in the remote reign of Edward I., 
or the still remoter one of Henry III., is, with deference be it 
said, mere extravagance. No such combination could have 
taken place without the regal sanction. And even, inde- 
pendently of documents, of history, and of tradition, the 
similarity, or rather the identity, of constitution which dis- 
tinguished these bodies, as well as the unity of time and 
place which concurred in their establishment, demonstrate 
irresistibly that they were no private work or jobbing specu- 
lation, but a great, a wise, and a national contrivance worthy 
of their founder. 
Very early in the fifteenth century an interesting circum- c. j. Fortes- 

, , .. cue entered 

stance occurred in the history of these societies ; for we find of Lincoln's 

^ , Inn, 1402. 

that the author of the famous Panegyric on the Laws of 
England, Chief Justice (or, as he is sometimes called. Lord 
Chancellor) Fortescue, became a member of Lincoln's Inn, 
about 1402 ; and to him we are indebted for an account of 
the Inns of Court, and of the Inns of Chancery, as they 
existed upwards of four centuries ago. The Treatise " De 
Laudibus Legum Anglige " was written in France, about the 
year 1464; the author having, like another Clarendon, repaired 
thither with Margaret of Anjou and her son Edward the 
Prince of Wales, for whose benefit the work was composed. 
The most valuable portion of it, in our esteem, is that which 
relates to what he calls the Legal University, and we have 
only to regret that this portion is so short. He tells us that his account 
the Inns consisted of two sorts of collegiate houses ; one called inns!^^*"**^ 
Inns of Chancery, in which the younger students of the law 
were usually placed, " learning and studying," says he, " the , 

originals and, as it were, the elements and principles of the 
law ; who profiting therein as they grew to ripeness, so were 
they then admitted to the greater inns of the same study, 
called Inns of Court. And in these Inns of both kinds the 
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barons and knights, with other grandees and noblemen of the 
kingdom^ were accustomed to place their children, though 
they did not desire to have them thoroughly learned in the 
law, or to get their living by its practice." He then addsj 
that about 2000 students frequented these several Inns, equal 
Vacctmling to Lord Brougham's calculation) to 10,000 in the 
pixn^ent day ; and by far the greater number of them were of 
hJgh iamilies, Filii Nobilium, or gentlemen born. 

jj^ But we have other evidence besides that of Fortescue^ 
showing that the inhabitants of the Inns of Court, and more 
especially of the Inns of Chancery, were numerous, and, 
I fear, somewhat disorderly. They were in fact formidable 
by their turbulence to their more peaceful neighbours, the 
citisens of London, with whom they waged what would now 
be called a war of town and gown. In the year 1454, a 
pitched battle was fought between the two communities in 
Fleet Street, Who chiefly distinguished themselves by their 
valour on this occasion does not appear; neither can we 
discover on which side victory was declared. But I am 
reluctantly constrained to state that the heads of three legal 
colleges, (the Principal of Clifford's Inn, the Principal of 
Furnival's Inn, and the Principal of Barnard's Inn,) probably 
ringleaders, were tried, convicted, and sent prisoners to 
Hartford Castle. 

After such a recital, we may perhaps feel some hesitation 
in pronouncing the time of Fortescue the golden age of these 
ancient judicial establishments. 

Fortescue does not explain the mode of study pursued in 
the Inns of Court, or in the Inns of Chancery. That it was 
judicious we may infer from the great confluence of students. 
And certainly the teaching of elementary knowledge in the 
Inns of Chancery, and higher science in the Inns of Court, 
was a very rational distribution of legal education. 

«'< Fortescue is likewise silent as to the internal constitution and 
higher government of the Inns. He tells us there were no 
degrees conferred by them. But we learn from other sources 
that the apprenticiiy or scholars, were divided into three 
distinct classes. 

To begin then with the junior class. This embraced 
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the students or noviciates of the house, who not being 
competent to give instruction, were, I presume, content to 
receive it. 

The next, or second class of apprenticii^ were those who 
conducted the educational exercises prescribed. 

The thirds or senior class, were the apprenticii ad leffem, 
who from their standing and acquirements were allowed by 
the judges to practise as advocates. 

The generic term, apprenticius, or scholar, applied equally 
to all; and this threefold division is as old as the time of 
Richard II. 

In the Tudor reigns, when for all ordinary purposes the Barrister. 
English language came to be employed, the term apprenticius 
began to disappear, and that of barrister was substituted in 
its stead, though with a more limited signification. 

The word barrister was not derived from the bar of a court 
of justice, as commonly supposed, but from the bar, or 
rostrum, at which exercises were performed in the hall of 
the society. 

There were two sorts of barristers, the junior and the 
senior. The juniors were barristers of the society — mere 
academics. The seniors, on the other hand, were barristers 
at law, allowed by the Courts to practise as advocates ; and 
corresponding precisely with the ancient apprenticii ad legem. 

Thus it would appear that the degree or status of a barrister Not necessa- 

... 1, -1 ? • T*. "*y forensic. 

was not originally or necessarily jorenstc. It was no more 
than a collegiate gradation. 

When, however, it received the judicial sanction, then it 
became forensic ; and then, but not before, the barrister of 
tne Inn, the simple academic, became a barrister at law — a 
public and judicial functionary, entitled to pre-audience in all 
our courts of justice. 

It has been said, and said by high authority,* that in calling Benchers did 
to the bar the Governors of the Inns of Court acted under S^emte o?the 
a delegation of power from the judges. But it would rather cSuSgS the 
appear that they acted ex proprio vigore. Their degree, as 
I have said, was academic, not forensic. The judges stood on 
separate ground, and exercised a distinct function. It was 

* Common Law Comrs., 1834, 
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the judge's province to determine whether the academic of 
the Inn should become an advocate of the court. 

In ancient times — that is down to the seventeenth century 
the call to the bar was not by the Governors or Benchers, 
but by the Reader of the Inn ; who examined the candidates, 
and advanced or kept them back according to their deserts. 
The judges in general paid regard to the certificate implied 
in the call ; because the call was not a matter of course, bu^ 
involved investigation. When the judges surmised that thi 
call was a mere formality they refused to recognise it, an< 
thus all mischief to the public was easily prevented. Bu 
this is a very dijfferent thing from saying that the benchere 
or the readers, acted as agents of the judges. They acted b; 
their own authority. 

eqSKdiir "^^^ preparation required to qualify for the bar was in th. 

tt«b«»r. days of our forefathers more protracted than at present 
possibly on account of their slower faculties of apprehensior 
The young student who had left the University of Oxford o 
Cambridge was first entered of an Inn of Chancery, where h. 
worked for two years in getting up what was considered th. 
rudimental parts of the law. He then ascended to an Inn c 
Court,* and there his first endeavour was to cultivate the aj 
of bolting^ — a strange name for an intellectual operation,— 
which consisted of conversational arguments upon cases an. 
questions put to him by a bencher and two barristers sittin 
as his judges in private. He afterwards, — that is on becomin 
an expert bolter — was admitted to the mootinffs, or publi 
disputations of the Fellows, and at the end of some four a 
five years was made a junior barrister. When of eight year « 
standing on the books of the Upper House, he became 
senior or utter barrister ; and then was opened to him itx 
place of reader to one of the Inns of Chancery. But he wa 
not suffered to practise in Court till a further term of thre< 
years had expired ; in other words, not until he had foi 
eleven long years studied the law and conformed to the disci- 
pline. Indeed it was ordered by command of the judges in 
the first of Elizabeth, that no barrister should presume to 

* Sir Thomas More followed this precise course. He was two years in an 
inferior Inn before coming to Lincoln's Inn, of which he proved so distinguished 
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plead in court until he was of twelve years' standing as a 
legal academic; so that few could hope to begin practice 
under thirty years of age. 

Each academic advancement was preceded by examinations, 
jealously conducted, because all were contesting for prizes 
which only a few could obf ain. 

To great academic services, to distinguished talents, or to 
extraordinary acquirements, the steps of promotion were 
accelerated ; as, for example, to Sir Edward Coke, who was 
4 made a bai-rister after, I think, but sia^ years' study. Thus, the 
^ man of knowledge and capacity was marked in the Inn ; and 
enjoyed to some extent even a public reputation, which intro- 
duced him to the notice, and secured for him the patronage, of 
the attorneys. 

Whether the attorneys ever properly belonged to the Inns whether the 

of Court, it seems difficult to determine. As matter of right, weremem- 

it would rather appear that they did not ; for I find some inns of 

entries stating that they were admitted ex gratia. There are 

several orders for their exclusion. One, in particular, in the 

^eigu of Philip and Mary, expresses the concurrent resolution 

^* all the four Houses of Court, that no attorney should be 

received in the superior Inns ; the order laying it down as an 

universal regulation, ^^ that if any member of an Inn of Court 

should practise * Attorneyship,' he should, ipso facto, be dis- 

^issed the Society ; with liberty, however, to repair to the 

^^^ of Chancery from whence he had come." This order 

f^Sgests a solution of the change which ultimately took place 

^^ ^te character and working of these lower seats of learning. 

■*^^^a whereas, in the days of Fortescue, they were the recep- 

^^^les of the young nobility and gentry, we shall find that in 

^^^ seventeenth century the resort to them was exclusively 

^^^fined to legal practitioners. Hence, Lord Campbell tells 

^®3 that the great luminary of the law. Sir Matthew Hale, 

"^^s admitted a student of Lincoln's Inn, without having pre- 

■^Xously belonged to any of the Inns of Chancery ; ^^ these 

establishments having been by this time," says his Lordship, 

*^ entirely abandoned to the attorneys.^' 

What evidence may be contained in the old records of the Dugdaics 
Upper and Lower Houses, I am not able to offer even a 
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conjecture. Sir William Dugdale obtained access to their 
repositories in the seventeenth century, and published the ex- 
tracts made by him with comments interspersed. His book — the 
" Origines Juridiciales " — is very imperfect ; a mere compila- 
tion, or rather jumble ; entirely without method or order, and 
full of perplexing obscurities. But that it is accurate so far as 
it goes, and so far as it is intelligible, we cannot doubt : the 
high character and learned labours of the author having 
secured for him the respect of his own time, — the reverence- 
and gratitude of posterity. 

From Dugdale's researches, it would seem that th^ 



Governors of Lincoln's Inn began before the others to pr< 
serve regular entries of their proceedings, — one of the firsi 
citations from the ^' Lincoln's Inn Register *' consisting of £ 
long column of readers at the head of which stands the for- 
gotten name of William Huddesfield, who appears to havi 
lectured in the Hall of this Society just about the time whei 
Fortescue's Panegyric was composed. The list of Reader 
of the Middle Temple begins in the seventeenth year 
Henry VII. The list of the Inner Temple in the twentj^^ 
second of Henry VII. And the list of Gray's Inn in the fiftIM 
of Henry VIII. From this it would appear that Lincoln^^^^ 
Inn was the first of these Societies which had a settled goveri 
ment, as it certainly was the earliest that gave a good examp' 
of book-keeping.* Nevertheless, it so happens that the 
tracts of Dugdale relating to this, the most ancient and tkixe 
greatest of the Inns^ are the most scanty and imperfect ; ara.il 
the explanation of its rules and management the hardest ^o 
understand. 
Dugdaie's The fuUcst account is of the Middle Temple. Dugdale was 
thTJ^ddie a member of it ; and he describes minutely, though obscureI/# 
®™^ ®* its method of teaching and its degrees. 

The two Societies of the Temple were originally one body. 
Why or when they separated, I know not. Down to the 
Reformation they were tenants of the Hospital knights. On 
the dissolution of religious houses, they became tenants of 
the Crown. And in 1609, King James, who loved the law, 

* The " Black Book " of Lincoln's Inn is the oldest existing Record of any 
Inn of Court. It commences in 1423 ; and is continued by the same title to 
the present daj. See Mr. Foss's late Work. 
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imd desired its improvement^ converted their precarious 
leasehold tenure into an absolute right in perpetuity^ " upowmutfot 
kust for the reception and education of the professors and tiSS! "^ 
students of the laws of this realm'' 
The Middle Temple consisted, and perhaps still consists, Benchew, 

* , readers, cup- 

of benchers, readers, cupboard-men, barristers, and students. J|^-m«o. 
Xhe benchers were the governors ; the readers the lecturers ; 
t^e cupboard-men, a superior order of disputants, deriving 
tlieir name from the cupboard, which, during exercises, stood 
ixi the centre of the Hall, and was used as a sort of tribune for 
tiie convenience of speakers. 

The benchers were chosen from the readers ; the readers 
firom the cupboard-men; the cupboard-men from the bar- 
xnsters ; and the barristers from the students. 

For the purpose of educational exercises, the year was 
^vided into moieties. The benchers appointed one reader 
and four cupboard-men to do duty for the first half-year, 
irom the beginning of Hilary Term to the end of Easter 
Term. They appointed another reader and four cupboard- 
Vien to perform the like office from the beginning of Trinity 
Term to the end of Michaelmas Term. 

Barristers of little practice or slender fortune generally Ancienu. 
declined the cupboard, because the office of cupboard-man 
*cd in rotation to the dignity of the readership, which we 
•hall presently see involved expenses too heavy for an ordi- 
^^^ pocket. Those who thus preferred a safe obscurity to a 
^^iHgerous elevation, were called the ^^ ancients " of the house, 
*^d sat at a table apart from the rest, exempted from all duty, 
*^d cut off from all promotion. 

During term time, the members were supposed to be ^^rooting^ 
®^gaged for the earlier part of the day in the Courts at West- 
minster. Academical exercises, therefore, were deferred till 
^^ter dinner and after supper, when mootings were main- 
^^ined, mingled with potations, on the alternate Mondays, 
Wednesdays, and Fridays. 

The mootings of the first half-year commenced with Hilary 
Term, and were constantly superintended by the great func- 
tionary, the reader, and three of the benchers. The principal 
performers were the four cupboard-men. The barristers and 
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students took their share in the discussion^ or were content to 
listen. 

The subjects of the mootings were feigned cases thrown 
into the form of pleadings, which were generally opened by 
a student, and followed up by an utter barrister. The debate 
was then taken in hand by the cupboard-men, with whom, 
likewise, the benchers contested. And, finally, the reader 
himself, high over all, closed the discussion by delivering his 
opinion. 

The avowed object of these exercitations was to promote 
the faculty of ready speaking. To secure this end, the dis- 
putants were kept ignorant of the topic until called upon, to 
discuss it. The case, drawn up by the reader, was laid upon 
the salt-cellar before meals ; and none were to look into it 
upon pain of expulsion from the society. 
Readings. At the closc of Hilary Term, the reader was to prepare for 
the delivery of his Lent lectures,- or, what were technically 
called, his vacation readings. He was also to provide the 
means for the festive entertainments which accompanied them. 
And this last was the most serious part of the business ; the 
expense proving not unfrequently the ruin of the hapless reader. 
He held, indeed, a very costly appointment; for he was^ 
obliged or expected to maintain great state in the Inn... 
While delivering his lectures, he kept open house in the^ 
Hall ; and, out of his private purse, defrayed all the charges -4 
Dugdale tells us that in ten days one reader spent six hundre^^ 
pounds in feasting his visitors— an enormous sum, if we coi 
sider the change since produced in the value of money. 
Reader's But it will be askcd, what induced the reader to sustai' 

c^mn^ this formidable expenditure ? The answer is, the office, L 
the first place, was the only channel to the society's 
But this was but a small part of the advantages expected ^ 
from it. The reader had not only the first rank in the Idkx, 
but had precedence in Court the moment his appointmeist^ 
was notified to the judges. He had the remarkable privilegr^ 
of calling to the bar ; he had the first claim to be made a 
judge ; and from his class were chosen the King's Attorney* 
General and Solicitor-General, as well as the King's Serjeants; 
to say nothing of the inferior, though lucrative, offices of 



stance. 
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Attorney-General to the Court of Wards and Liveries, and 
Attorney-General to the Duchy. These were the tempta- 
tions which made him recoil from the ancients' table, which 
reconciled him to the labours of the cupboard, and, finally, 
which seduced him, even at the hazard of insolvency, to 
accept the dazzling but perilous honours of the readership. 

The Lent readings generally lasted about a month. The 

reader, before commencing operations, withdrew from the 

public eye for some time, in order to enhance the effect of his 

re-appearance. On a given Sunday he disclosed himself in 

the Temple Church, attended by a retinue of friends and 

admirers, a sub-reader bearing his train, an utter barrister 

carrying his bag, and sixteen servants in livery swelling the 

procession. On the following Monday, in the morning, he 

repaired to the Hall, where the society were assembled t^ 

receive him ; and they all had breakfast together, — the reader 

presiding. The proper business of the day began by his 

taking the oaths of supremacy and allegiance, after which he 

announced by the mouth of his sub-reader the statute selected 

for commentary. This done, he delivered his praelection. 

But here again it would appear that the reader was not 
oialy to lecture and expound, but to conduct disputations ; for 
^o sooner had he finished his reading than the cupboard- men 
^ell to work, impeaching his conclusions, right and left, the 
judges and the Serjeants joining in the fray ; until at last the 
deader himself rose, vindicated his own opinions, and for the 
ttme put an end to the discussion. At this stage dinner 
"^as served. That meal over, — the debate was revived 
l>y one of the indomitable cupboard-men, who forthwith 
challenged the reader to discuss with him his cases. Other 
combatants followed ; and again, as before, the reader inter- 
posed to finish the debate, which he invariably did by giving 
Judgment in his own favour, and demolishing his antagonists. 
The repast of supper was then announced, " and so," says 
Dugdale, " that day's exercise was terminated." The same 
course was pursued on every alternate Monday, Wednesday, 
and Friday; the other days of the week being devoted 
exclusively to feasting and jollity. 

In the ensuing Easter Term the same reader again pre- 
dominated at meetings in like manner as he had previoufil^ 
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done in Hilary ; and as the reward of his services (supposing 
nothing more adrantageous to have offered to him) he was 
called to the bench. In taking his place he^ as usual on such 
occasions^ professed a profound sense of his ow^ unworthiness^ 
uttered many expressions of obligation to the cupboard-men 
and barristers for their valuable assistance in the exercises^ 
and bestowed large commendation on the students for their 
orderly behaviour throughout the ceremonial. 

In Trinity Term the second reader succeeded^ and pur^ 
sued a career precisely correspondent with that of his prede- 
cesser. He took the highest rank in the Inn and in the 
Courts. He maintained costly, perhaps ruinous, hospitality 
He feasted nobles, prelates, ministers of state, judges, ser* 
jeants, royal favourites, court parasites, civic functionaries-—- 
<n short, all who by their good word might advance his 
interest or exalt his reputation. Like his predecessor, he 
argued and debated in Term time ; he lectured and 
expounded in vacation. He curbed the undue vivacity of 
cupboard-men. He snubbed the pert utter. He protected 
and encouraged the timid student Until, at length, in the 
ensuing Michaelmas Term, having run his appointed course 
as reader, and having received no other promotion, he, in 
the fulness of time, subsided into the comparative repose of 
the bench. 

In this way it must frequently have happened, that tw- 
readers were each year advanced to the government of th 
Inn ; a number probably not more than was necessary 
keep up the corporation. 

Cessation of Gentlemen, having concluded my remarks on the academi 

edacational _, . -. ^ - . • .• t m j 

discipUne In disciplme of thcse aucicnt societies, 1 will now endeavour 
Fourcaiiseg. suggest the causcs of its decay and subsequent extinctio 




for of course you know pretty well, that this discipline 
no longer. 

I apprehend there were four distinct causes, each of whi 
will more or less account for what has happened. 

1. Thenar- In the first placc, the subject taught was the common Islw, 
^e subject and that alone. The Legal University professed to teach but Itl 
a single science, or rather, a branch of science ; for it did 'not // 
wh, or affect to teach, the Soman law or the canon law, Ij 
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and 8tiU k^ did it pretend to teach the principles of equity^ 
the law of nations^ or the great doctrines of general and com« 
parative jurisj^nidence. And here was an error into which 
Uie jtidges fell^ whd had the power^ and to whom belonged 
the duty^ to direct an expanded scheme of education instead of 
the stinted one pursued. This, gentlemen, is a very grave 
^nsideration ; for I believe the defects now imputed to the 
English law are of a kind which might have been in a 
great measure averted by paying some attention to the juridical 
systems of former ages, and the codes of other countries. 

The second cause of the decline of discipline was the mode 2. The ii^u • 
of teaching, which certainly was ill contrived. And yet the of teaching, 
reverend judges suggested no change ; but, by a succession 
of orders^ inculcated disputations, as things *' whereon the 
Biafety of the commonwealth depended." 

The lectures or readings were but so many disquisitions 
^pon statutes ; many of them barbarous, and more impolitic. 
Their general merit may be guessed from the fact, that (with 
tlie exception of Lord Bacon's readings on the Statute of 
Uses) they are now as forgotten as the absurd and costly 
pageants which accompanied their delivery. The meetings, 
too, were less fitted for a college than for a debating club, 
Wh^e all are on a footing of equality, and where petulance 
^ay be indulged without danger to authority. 

There were no tutors, no professors, in the Legal University; 
^d the teachers — if teachers they could be called — were all 
^^6n seeking their own advancement, more anxious to shine 
^^an to instruct. 

The third cause, operating in the same retrograde direction, s. The revels 
^ose from the pompous rerels and bombastic ceremonies ^''^°- 
^ which too much of Dugdale is devoted. Tliese idle 
-Recreations, originating in monkish observances, must 
iiave offended the Puritans*-^** the bigots of the iron 
time" — and no doubt brought ridicule and odium on the 
Societies. Yet the respectable Dugdale seems to have 
thought them an essential and really useful part of discipline. 
But it is difficult to believe that the seniors who joined in 
them could escape an occasional diminution of their dignity. 
And we may be permitted to doubt whether the morals of the 
juniors were always improved by the reader's hospitaKty. 
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4. Change of But^ gentlemen^ the fourth and last cause which contributed 
bi the inne to the ccssatioii 01 all educational discipline in our Inns of 

of Court. ^ , ^ 

Court was a change in their government — a change referable 
to the Stuart reigns ; but not^ I think, finally consummated 
till the reign of George II. 
Loid Keeper Shortly after the Restoration, Mr. North (who in his time 
Mid its'oSf became Lord Keeper) was, though still very young, advanced 
to the rank of Counsel to the King, over the heads of many who 
thought themselves his superiors in learning and ability, as 
they undoubtedly were in standing. Relying on the favour 
of the Crown, and the support of the judges, he applied to 
the Governors of the Middle Temple to be made a bencher. 
His application was refused ; the benchers insisting — to use 
their own expression — that if young men, by favour preferred, 
came up straight to the bench, and by their precedence were 
allowed to top their more ancient brethren, the constitution 
and independence of the society would be destroyed. These 
objections the servile judges of Charles II. overmled. They 
compelled compliance; and Mr. North was invited to take his 
seat among the benchers. 

The example of that sagacious and eminent person induced 
other men similarly promoted to make similar applications. 
The benchers gave way. The appointments of King's 
Counsel increased ; while, on the other hand, the old practice 
of selecting the judges and crown officers from the Readers of 
the Inns, fell gradually into disuse. In short, the choice of 
the Crown was no longer determined by academic elevation, 
but by forensic eminence and distinction. And, in my humble 
opinion, it was right that it should be so ; for what other test of 
ability^ can, in general, compare with that furnished by the 
success of an advocate? But then this consequence arose, 
that the stimulus to discipline which had formerly given a 
scholastic character to the Inns of Court, was taken away the 
moment it appeared that the highest academic honour was to 
be attained, not by the suffrages of the society, but by the 
well-directed favour of the Crown. 
Gentlemen, I have done.* 

* It has been said that the preceding Lecture ought not to have closed 
without a scheme for the future. The intention, howeyer, was not to suggest, 
but to narrcUe, 
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A SELECTION OF ORDERS AND DECLARATIONS 

BY THE JUDGES. 

(Duodale's Orioines, p. 313i) 



I. AS TO THE READINGS AND MOOTINGS. 



33 Eliz, — Whereas the Readings in 
Houses of Court have, time out of mind, 
continued, eyery Lent and August, till of 
late that divers Readers have had fewer 
Readings than by the ancient orders of 
the said Houses they ought, to the great 
hindrance of learning, not only in the 
Houses of Court, but also in Houses of 
Chancery, and the exercises of moots, yery 
profitable for study, are cut off almost the 
one-half or more : and whereas the excess- 
ire and sumptuous charges of such 
Readings brought in of late, contrary to 
the ancient usage, have been the chief 
occasion of the same, which, if it should 
be permitted, would be almost an utter 
overthrow to the learning and study of 
the law, and consequently an intolerable 
mischief to the commonwealth of this 
realm : Therefore, the two Chief Justices, 
the Chief Baron, and all the residue of the 
JnBtices of both Benches, and of the 
Barons of the Exchequer,* well perceiving 
that these late examples are so dangerous 
that they are no longer to be suffered. 



have thought it very necessary to order 
that the charges of the Readings shall not 
be overburthenous, and that no such 
Reader shall allow any greater diet in the 
hall of every such house, either in wine or 
meat) than was allowed usually before the 
first year of the Queen*s Majesty's reign 
that now is, &c. 

36 Eliz, — It was ordered that none 
should be called to read in regard of an- 
tiquity, or of course; but only such as 
were of good sufficientcy for their learning, 
credit, and integrity. 

38 Eliz, — It was ordered that the 
Readers should be chosen for their learn- 
ing ; for their duly keeping exercises ; for 
their honest behaviour and good disposi- 
tion; and such as, for their experience 
and practice, be able to serve the common- 
wealth. 

12 Jac. — It was declared, that the main- 
taining of the Readings in Inns of Court 
and Chancery, in their due execution, is a 
principal means to breed and increase 
learning. 



II. AS TO CALLING TO THE BAR AND PRACTISING IN COURT. 



1 Eliz. — It was decreed by command 
firom the Judges that Utter Barristers 
should not presume to plead until they 
were of twelve years standing. {Ihig. 191.) 

88 Eliz, — That none should be ad- 
mitted to the bar but such as had kept the 
exercises within (he House, and likewise 
abroad in the Inns of Chancery, 

Item, That such students be called who 
hejfiUedfor their Learning, honest conver- 
f, sation, and well given. 

12 t/oc — For that the over early and 
r* hasty practice of Utter Barristers doth 



make them less grounded and sufficient; 
whereby the Law may be disgraced and 
the client prejudiced : therefore it is 
ordered that for the time to come no 
Utter Barrister begin to practise publicly 
at the bar at Westminster until he hath 
been three years at the bar, except svjdh 
Utter Barristers that have been Readers in 
some Houses of Chancery, 

6 Car. 1. — That none be admitted to the 
Bar but by the Bench, when they find a 
number of fU and learned Students well 
deserving the same. 



* Some of the orders are likewise signed by the Lord Chancellor or Lord Keeper. 
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III. SHOWING THE OBJECTS OP THE INNS OF COURT AND CHANCERY 

RESPECTIVELY. 



38 Miz, — It was ordered that none 
should be admitted into the Inns of Court 
till he should have a Chamber within the 
House of Court, and in the mean time to be 
ofstmie Inn of CfJiancery* 

12 Jac — It was declared that the insti- 
tution of these societies was 'ordained 
chiefly for the profession of the Law, and 
inm «eoond degree for the edncation of the 
sons of the nobility and gentry. 

6 Car. I. — That the Inns of Chancery 
•hall hold their govemment subordinate to 
the Benchers of the Inns of Court to which 
ihey belong; and in case any Attorney, 



Clerk, or OflScer'of any Court of Justice^ 
being of any of the Inns of Chancery, shall* 
withRtand the direction given by the 
Benchers, upon complaint thereof made to 
the Judges, he shall be severely punished, 
either by fore-judging from the Court, or 
oUierwise, as the case shall deserve. 

Item, That the Benchers of every In& 
of Court cause the Inns of Chancery to be 
surveyed, that there may be a competenl . 
number of Chambers for Students; an^ 
that once a year an exact survey be takett^ 
that the Chambers allotted for that pnrpoii^ 
be accordingly so employed. 
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